
National Coalition For Men Carolinas (NCFMC) - Review of Proposed Title IX Regulations

Topic Section Key Issues Support? NCFMC Comments

Definition for “sexual harassment” 106.30 • Quid pro quo harassment by an employee

• Hostile environment harassment or “unwelcome conduct on the basis of sex that is so severe, pervasive, and objectively offensive that it denies a person access to 

the recipient’s education program or activity" 

• Sexual assault as defined by the Clery Act (amended by the Violence Against Women Act, or VAWA, in 2013) and its regulations 

y NCFMC supports this definition

Definition for “actual knowledge” 106.30 - notice of sexual harassment or allegations of sexual harassment to a recipient's Title IX Coordinator or any official of the recipient who has authority to institute 

corrective measures on behalf of the recipient; - also states that that the mere ability or obligation to report sexual harassment does not qualify an employee, even if 

that employee is an official, as one who has authority to institute corrective measures on behalf of the recipient.

y NCFMC supports this definition

Definition for "formal complaint" 106.30 a document signed by a complainant or by the Title IX Coordinator alleging sexual harassment against a respondent about conduct within its education program or 

activity, and requesting initiation of the recipient's grievance procedures consistent with § 106.45.

y NCFMC supports this definition

Definition for "supportive measures" 106.30 non-disciplinary, non-punitive individualized services offered as appropriate, as reasonably available, and without fee or charge, to the complainant or the respondent 

before or after the filing of a formal complaint or where no formal complaint has been filed. 

y NCFMC supports this definition

Standard for Sexual Harassment 106.44 a - Adopts Supreme Court standards for Sexual Harassment; - recipient must have actual knowledge of sexual harassment in an education program or activity; - must 

respond in a manner that is not deliberately indifferent

y NCFMC supports this section for the following reasons: 1. 

it's consistent with Supreme Court precedent, 2. it requires 

reporting of alleged Title IX misconduct to designated and 

trained school officials in the Title IX office, 3. it uses 

common sense in addressing misconduct that occurs within 

its “education program or activity and, 4. regarding the 

deliberate indifference standard as set forth in Davis, it 

allows schools to reliably evaluate their response to sexual 

harassment based on a consistent standard.

Safe Harbor; Multiple Complaints against a 

Respondent; Supportive Measures

106.44 b  - addresses specific circumstances under which a recipient will respond to sexual harassment - The safe harbor available in proposed (b)(1) would shield the recipient 

from a finding by the Department that the recipient's response to the formal complaint constituted sex discrimination under Title IX - proposed adding paragraph (b)(2), 

stating that when a recipient has actual knowledge of reports by multiple complainants of conduct by the same respondent that could constitute sexual harassment, the 

Title IX Coordinator must file a formal complaint - proposed adding paragraph (b)(3), which states that, for institutions of higher education, in the absence of a formal 

complaint, a recipient is not deliberately indifferent when it implements supportive measures designed to effectively restore or preserve access to the recipient's 

education program or activity

m NCFMC requests that paragraph (b)(2) be omitted in its 

entirety. The basis for this request is that we know Title IX 

related cases in which the female student complainant was 

embarrassed or outraged by an affectionate interest 

expressed by a male student (respondent) and collaborated 

with other female students to file additional individual 

misconduct complaints against the male student because 

the female students felt the male student was "creepy" and 

wanted him removed from campus. We agree with all other 

paragraphs within this section.
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Emergency Removal 106.44 c proposes adding (c) stating that nothing in § 106.44 precludes a recipient from removing a respondent from the recipient's education program or activity on an 

emergency basis, provided that the recipient undertakes an individualized safety and risk analysis, determines that an immediate threat to the health or safety of 

students or employees justifies removal, and provides the respondent with notice and an opportunity to challenge the decision immediately following the removal. 

m NCFMC advocates for a balanced approach regarding the 

issue of emergency removals and thus request that 

paragraph (c) be modified to state that a recipient identify in 

writing the reason(s) for the interim suspension, provides the 

student with copies of any evidence of threating or harmful 

behavior they are claiming as their basis for emergency 

removal, allows for an appeal of the suspension within five 

school days and provides a clearly identified process that 

qualifies for lifting of the suspension. Any required threat 

assessment and/or risk and safety analysis should be done 

by a qualified medical professional and the student should 

have the right to select the party doing the evaluation 

meaning that they can (and should) utilize a licensed 

physician that is free from conflict with the receipient 

institution. If the student poses no threat to themselves or 

others they should be immediately reinstated without having 

to reapply for admission and should be provided special 

accommodations due to being removed by the receipient. If 

a medical assessment is required if should be considered a 

medical record and afforded the proper privacy rights 

accordingly. At no time should the proof of burden fall on the 

student to prove that they are innocent of threatening or 

injurious behavior to self or others, rather it is the recipient 

that has the burden to state and prove their case that the 

impacted student required an emergency removal.

Administrative Leave 106.44 d proposes adding (d) stating that nothing in § 106.44 precludes a recipient from placing a non-student employee respondent on administrative leave during the pendency 

of an investigation.

y NCFMC supports this rule and recommends for consistency 

purposes that language is added that directs a recipient to 

provide similar if not identical grievance procedures to the 

non-student employee respondent as provided in 

§ 106.45(b) for students.

Grievance Procedures 106.45 b(1) Paragraph (b)(1) states that grievance procedures must—

-Treat complainants and respondents equitably; an equitable resolution must include remedies for the complainant where a finding of responsibility against the 

respondent has been made, with such remedies designed to restore or preserve access to the recipient's education program or activity, and due process protections for 

the respondent before any disciplinary sanctions are imposed;

Require an investigation of the allegations and an objective evaluation of all relevant evidence—including both inculpatory and exculpatory evidence—and provide that 

credibility determinations may not be based on a person's status as a complainant, respondent, or witness;

-Require that any individual designated by a recipient as a coordinator, investigator, or decision-maker not have a conflict of interest or bias for or against complainants 

or respondents generally or an individual complainant or respondent; and that a recipient ensure that coordinators, investigators, and decision-makers receive training 

on the definition of sexual harassment and how to conduct an investigation and grievance process—including hearings, if applicable—that protect the safety of 

students, ensure due process protections for all parties, and promote accountability; and that any materials used to train coordinators, investigators, or decision-makers 

not rely on sex stereotypes and instead promote impartial investigations and adjudications of sexual harassment;

-Include a presumption that the respondent is not responsible for the alleged conduct until a determination regarding responsibility is made at the conclusion of the 

grievance process;

-Include reasonably prompt timeframes for completion of the grievance process, including reasonably prompt timeframes for filing and resolving appeals if the recipient 

offers an appeal, and including a process that allows for the temporary delay of the grievance process or the limited extension of timeframes for good cause with written 

notice to the complainant and the respondent of the delay or extension, and the reasons for the action; good cause may include considerations such as the absence of 

the parties or witnesses, concurrent law enforcement activity, or the need for language assistance or accommodation of disabilities;

-Describe the range of possible sanctions and remedies that the recipient may implement following any determination of responsibility;

-Describe the standard of evidence to be used to determine responsibility;

-Include the procedures and permissible bases for the complainant and respondent to appeal if the recipient offers an appeal; and

-Describe the range of supportive measures available to complainants and respondents.

y NCFMC supports this section in its entirety and recognizes 

the Department for proposing grievance procedures that 

provide foundational elements of due process for all parties. 

Furthermore, we believe that this section will enhance the 

ability for recipients to provide reliable findings that are 

based on factual evidence while preserving due process 

rights of both complainant and respondent.

Discrimination on the Basis of Sex 106.45 a proposes adding a new § 106.45 addressing the required grievance procedures for formal complaints of sexual harassment. Proposed paragraph (a) states that a 

recipient's treatment of a complainant in response to a formal complaint of sexual harassment may constitute discrimination on the basis of sex, and also states that a 

recipient's treatment of the respondent may constitute discrimination on the basis of sex under Title IX.

y NCFMC supports this section and acknowledges the 

importance of providing fair and equitable treatment to both 

complainant and respondent throughout the complaint 

process. Additionally we are encouraged to see that the 

Department recognizes that unfair, biased or preferential 

treatment based on sex by a recipient during the complaint 

process would be a violation of Title IX.

The National Coalition For Men Carolinas is a nonpartisan 501(c)(3) organization that is dedicated to ending harmful discrimination of men and boys .2



National Coalition For Men Carolinas (NCFMC) - Review of Proposed Title IX Regulations

Topic Section Key Issues Support? NCFMC Comments

Grievance Procedures 106.45 b(1) proposes adding § 106.45(b) to specify that for the purpose of addressing formal complaints of sexual harassment, grievance procedures must comply with the 

requirements of proposed § 106.45. Paragraph (b)(1) states that grievance procedures must:

-Treat complainants and respondents equitably; an equitable resolution must include remedies for the complainant where a finding of responsibility against the 

respondent has been made, with such remedies designed to restore or preserve access to the recipient's education program or activity, and due process protections for 

the respondent before any disciplinary sanctions are imposed;

-Require an investigation of the allegations and an objective evaluation of all relevant evidence—including both inculpatory and exculpatory evidence—and provide that 

credibility determinations may not be based on a person's status as a complainant, respondent, or witness;

-Require that any individual designated by a recipient as a coordinator, investigator, or decision-maker not have a conflict of interest or bias for or against complainants 

or respondents generally or an individual complainant or respondent; and that a recipient ensure that coordinators, investigators, and decision-makers receive training 

on the definition of sexual harassment and how to conduct an investigation and grievance process—including hearings, if applicable—that protect the safety of 

students, ensure due process protections for all parties, and promote accountability; and that any materials used to train coordinators, investigators, or decision-makers 

not rely on sex stereotypes and instead promote impartial investigations and adjudications of sexual harassment;

-Include a presumption that the respondent is not responsible for the alleged conduct until a determination regarding responsibility is made at the conclusion of the 

grievance process;

-Include reasonably prompt timeframes for completion of the grievance process, including reasonably prompt timeframes for filing and resolving appeals if the recipient 

offers an appeal, and including a process that allows for the temporary delay of the grievance process or the limited extension of timeframes for good cause with written 

notice to the complainant and the respondent of the delay or extension, and the reasons for the action; good cause may include considerations such as the absence of 

the parties or witnesses, concurrent law enforcement activity, or the need for language assistance or accommodation of disabilities;

-Describe the range of possible sanctions and remedies that the recipient may implement following any determination of responsibility;

-Describe the standard of evidence to be used to determine responsibility;

-Include the procedures and permissible bases for the complainant and respondent to appeal if the recipient offers an appeal; and

-Describe the range of supportive measures available to complainants and respondents.

y NCFMC supports this section in its entirety and applauds the 

Department for ensuring that foundational due process 

safeguards such as: a presumption of innocence, fair and 

equitable treatment of all parties, objective evaluation of 

both inculpatory and exculpatory evidence, the removal of 

harmful stereotyping materials from Title IX training 

programs, reasonably prompt timeframes for completing the 

grievance process and supportive measures are provided by 

recipient equitably for the benefit of both complainant and 

respondent. In our opinion, this new section of the proposed 

regulations is likely to be the most significant contributing 

factor for safeguarding responsive and reliable recipient 

findings notwithstanding the parallel significance of 

§ 106.45(b)(3).

Notice of Allegations 106.45 b(2) proposes adding (b)(2) stating that upon receipt of a formal complaint, a recipient must provide written notice to the parties of the recipient's grievance procedures and 

of the allegations. Such notice must include sufficient details (such as the identities of the parties involved in the incident, if known, the specific section of the recipient's 

code of conduct allegedly violated, the conduct allegedly constituting sexual harassment under this part and under the recipient's code of conduct, and the date and 

location of the alleged incident, if known) and provide sufficient time to prepare a response before any initial interview. The written notice must also include a statement 

that the respondent is presumed not responsible for the alleged conduct and that a determination regarding responsibility is made at the conclusion of the grievance 

process. The notice must inform the parties that they may request to inspect and review evidence under § 106.45(b)(3)(viii). Additionally, the notice must inform the 

parties of any provision in the recipient's code of conduct that prohibits knowingly making false statements or knowingly submitting false information during the 

grievance process. 

y NCFMC supports this section as written and acknowledges 

the importance of proper notification for both complainant 

and respondent. 

Investigations of a Formal Complaint 106.45 b(3) proposes that when investigating a formal complaint, a recipient must:

-Ensure that the burden of proof and the burden of gathering evidence sufficient to reach a determination regarding responsibility rest on the recipient and not on the 

parties;

-Provide equal opportunity for the parties to present witnesses and other inculpatory and exculpatory evidence;

-Not restrict the ability of either party to discuss the allegations under investigation or to gather and present relevant evidence;

-Provide the parties with the same opportunities to have others present during any grievance proceeding, including the opportunity to be accompanied to any related 

meeting or proceeding by the advisor of their choice, and not limit the choice of advisor or presence for either the complainant or respondent in any meeting or 

grievance proceeding; however, the recipient may establish restrictions regarding the extent to which the advisor may participate in the proceedings, as long as the 

restrictions apply equally to both parties;

-Provide to the party whose participation is invited or expected written notice of the date, time, location, participants, and purpose of all hearings, investigative 

interviews, or other meetings with a party, with sufficient time for the party to prepare to participate;

-For institutions of higher education, the recipient's grievance procedure must provide for a live hearing. At the hearing, the decision-maker must permit each party to 

ask the other party and any witnesses all relevant questions and follow-up questions, including those challenging credibility. Such cross-examination at a hearing must 

be conducted by the party's advisor of choice, notwithstanding the discretion of the recipient under § 106.45(b)(3)(iv) to otherwise restrict the extent to which advisors 

may participate in the proceedings. If a party does not have an advisor present at the hearing, the recipient must provide that party an advisor aligned with that party to 

conduct cross-examination. 

-Provide both parties an equal opportunity to inspect and review evidence obtained as part of the investigation that is directly related to the allegations raised in a formal 

complaint, including the evidence upon which the recipient does not intend to rely in reaching a determination regarding responsibility, so that each party can 

meaningfully respond to the evidence prior to conclusion of the investigation. Prior to completion of the investigative report, the recipient must send to each party and 

the party's advisor, if any, the evidence subject to inspection and review in an electronic format, such as a file sharing platform, that restricts the parties and advisors 

from downloading or copying the evidence, and the parties shall have at least ten days to submit a written response, which the investigator will consider prior to 

completion of the investigative report. The recipient must make all such evidence subject herein to the parties' inspection and review available at any hearing to give 

each party equal opportunity to refer to such evidence during the hearing, including for purposes of cross-examination; and

-Create an investigative report that fairly summarizes relevant evidence and, at least ten days prior to a hearing (if a hearing is required under § 106.45) or other time of 

determination regarding responsibility, provide a copy of the report to the parties for their review and written response.

y NCFMC supports this section and stresses the importance 

that a fair and equitable investigation plays in ensuring 

reliable adjudication of Title IX related complaints. 

Additionally, providing for cross-examination during the 

hearing is consistent with the Sixth Circuit which issued a 

decision in September 2017 requiring schools to adjudicate 

sexual-assault cases with a hearing and some form of cross-

examination. In this regard, we commend the Department 

for recognizing cross examination as the "greatest legal 

engine ever invented for the discovery of truth." Lastly and 

importantly, we strongly endorse having recipients create an 

investigative report that summarizes relevant evidence and 

providing a copy of the report to the parties, allowing both 

parties at least ten days prior to any hearing the opportunity 

to respond in writing to the report. This type of transparency 

is needed and is equitable to both parties. 
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Standard of Evidence 106.45 b(4)(I) proposes adding (b)(4)(i) stating that in reaching a determination regarding responsibility, the recipient must apply either the preponderance of the evidence standard or 

the clear and convincing evidence standard. The recipient may, however, employ the preponderance of the evidence standard only if the recipient uses that standard 

for conduct code violations that do not involve sexual harassment but carry the same maximum disciplinary sanction. The recipient must also apply the same standard 

of evidence for complaints against students as it does for complaints against employees, including faculty.

n NCFMC oppose this section. We firmly believe that it is 

necessary to require a uniform standard of evidence for all 

Title IX cases rather than leave the option to schools to 

choose a standard, and that the proper standard that is most 

appropriate is that of the clear and convincing standard. 

Three different standards are used in courts of law. It is 

widely recognized that each of the three judicial standards of 

proof requires a different level of confidence in the facts 

supporting a decision which are typically:

-beyond a reasonable doubt requires at least 95% 

confidence that the facts support a guilty verdict

-clear and convincing requires at least 70-75% confidence 

that the facts support the decision

-preponderance of evidence requires at least 50.1% 

confidence that the facts support the decision.                                                                                                                                                                                                                                        

A preponderance of evidence standard is too low a bar for a 

matter as serious sexual assault especially when one 

considers the irrevocable harm that awaits a respondent 

found which includes being denied their educational 

attainment, loss of future earnings, being labeled a sexual 

predator and potentially being required to register as a sex 

offender. The Department should modify this rule to reuire 

that recipients use a clear and convincing standard in order 

to ensure a greater degree of confidence in recipient 

decisions.

Determination Regarding Responsibility 106.45 b(4) proposes adding (b)(4) stating that the decision-maker(s), who cannot be the same person(s) as the Title IX Coordinator or the investigator(s), must issue a written 

determination regarding responsibility applying the appropriate standard of evidence as discussed above.

The written determination must include:

-Identification of the section(s) of the recipient's code of conduct alleged to have been violated;

-A description of the procedural steps taken from the receipt of the complaint through the determination, including any notifications to the parties, interviews with parties 

and witnesses, site visits, methods used to gather other evidence, and hearings held;

-Findings of fact supporting the determination;

-Conclusions regarding the application of the recipient's code of conduct to the facts;

-A statement of, and rationale for, the result as to each allegation, including a determination regarding responsibility, any sanctions the recipient imposes on the 

respondent, and any remedies provided to the complainant designed to restore or preserve access to the recipient's education program or activity; and

-The recipient's procedures and permissible bases for the complainant and respondent to appeal.

y NCFMC supports this section in its entirety. Furthermore, we 

appreciate the Department understanding that a finding of 

responsibility has life-time consequences so getting the 

decision correct must be the highest priority in the grievance 

process. As demonstrated time and again, the single-

investigator model has been an abject failure in regards to 

providing reliable decisions therefore under no 

circumstances should a recipient be allowed to appoint a 

decision-maker who serves as prosecutor, judge and 

executioner. We applaud the Department for believing that 

"fundamental fairness to both parties requires that the intake 

of a report and formal complaint, the investigation (including 

party and witness interviews and collection of documentary 

and other evidence), drafting of an investigative report, and 

ultimate decision about responsibility should not be left in 

the hands of a single person. Rather, after the recipient has 

conducted its impartial investigation, a separate decision-

maker must reach the determination regarding 

responsibility; that determination can be made by one or 

more decision-makers (e.g., a panel), but no decision-maker 

can be the same person who served as the Title IX 

Coordinator or investigator."

Appeals 106.45 b(5) proposes adding (b)(5) stating that a recipient may choose to offer an appeal. If a recipient offers an appeal, it must allow both parties to appeal. n NCFMC oppose this rule as it would permit an accuser to 

appeal the outcome of a school hearing that has cleared the 

accused of wrongdoing thereby forcing the accused to 

defend himself (or herself) repeatedly thus violating basic 

constitutional principles underlying our justice system’s 

prohibition of “double jeopardy.” For an accused student the 

consequences of being found guilty of sexual harassment or 

sexual assault are devastating. With so much at stake, it is 

simply unfair to force a student to defend himself (or herself) 

multiple times against the same accusation of sexual 

misconduct.
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Informal Resolution 106.45 b(6)

proposes adding (b)(6) stating that at any time prior to reaching a determination regarding responsibility the recipient may facilitate an informal resolution process, 

such as mediation, that does not involve a full investigation and adjudication, provided that the recipient provides to the parties a written notice disclosing:

-The allegations;

-The requirements of the informal resolution process including the circumstances under which it precludes the parties from resuming a formal complaint arising from 

the same allegations, if any; and

-Any consequences resulting from participating in the informal resolution process, including the records that will be maintained or could be shared.

The recipient must also obtain the parties' voluntary, written consent to the informal resolution process.

y NCFMC supports this section in its entirety and recognizes 

the Department for providing the option for the parties to 

utilize an informal resolution process as a path to resolution.

Recordkeeping 106.45 b(7)
proposes adding (b)(7) stating that a recipient must create, make available to the complainant and respondent, and maintain for a period of three years records of:

-The sexual harassment investigation, including any determination regarding responsibility, disciplinary sanctions imposed on the respondent, and remedies 

provided to the complainant;

-Any appeal and the result therefrom;

-Informal resolution, if any; and

-All materials used to train coordinators, investigators, decision-makers with regard to sexual harassment.

This provision would also provide that a recipient must create and maintain for a period of three years records of any actions

y NCFMC supports this section and believes that a three year 

record retention period is appropriate.

Constitutional Protections 106.6 (d) proposes adding paragraph (d) to § 106.6 to affirm that nothing in 34 CFR part 106 requires a recipient to: Restrict any rights that are protected from governmental 

action by the First Amendment of the U.S. Constitution; deprive an individual of rights that would otherwise be protected from governmental action under the Due 

Process Clauses of the Fifth and Fourteenth Amendments; or restrict any other rights guaranteed against governmental action by the U.S. Constitution.

y NCFMC supports this section in its entirety and recognizes 

the Department for clarifying that the new regulations shall 

not infringe on individual rights as provided by the 

Constitution. 

Interaction with FERPA 106.6 (e)
proposes adding paragraph (e) to § 106.6 to clarify that obligations under this part are not obviated or alleviated by the requirements in the FERPA statute or 

regulations.

y NCFMC supports this section.

Interaction with Title VII 106.6 (f) proposes adding paragraph (f) to § 106.6 to clarify that nothing in the proposed regulations shall be read in derogation of an employee's rights under Title VII of the 

Civil Rights Act of 1964, 42 U.S.C. 2000e et seq. and its implementing regulations.

y NCFMC supports this section. 
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